United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


BRIEF FOR APPELLANT 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,436 


UNITED STATES OF AMERICA 


ARTHUR L. MARSHALL, 


Appellant 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


WILLIAM J. GARBER 
412 Fifth Street, N.W. 
Washington, D.C. 20001 


Attorney for Appellant 
OfCounsel: 
IRVING M. LEVINE 


2026 Eye Street, N.W. 
Washington, D.C. 20006 


INDEX 

ISSUES PRESENTED FOR REVIEW 
REFERENCES TO RULINGS 
STATEMENT OF THE CASE 
ARGUMENT : 

1. The Motion to Dismiss the Indictment 

2. Denial of Motion for Acquittal on Insanity 

3. The Instructions to the Jury 


CONCLUSION 


TABLE OF CASES 


adams Xe United States* U.S. App. D.C. 413 F.2d 411 12. 
Brady United States* 27 F.2d 405 
Costello v. United States, 350 U.S. 359 
Costello v. United States* 221 F.2d. 668 
Bum BBDEr v. North Carolina, 391 U.S. 543 
rney v. United States, 163 F.2d 784 
Douglas v. United State _ States, oo U.S. App. D. c. 232, 239 F.2d 


Ex Parte Pee 121 U.S. 1 
Frigillana v. Vv. "United States, coe ‘081 D.C. 328, 307, 


Green v. United States* U.S. App. D.C. ___ 405 F.2d 1368 
Tsaac v. United States, ~ U.S. App. D.C. 34, 284 F.2d 


| 
Lawn v. United States, 358 a S. 339 | 
United States v. Blue, 384 U.S. 251 

United States v. Dixon* U.S. App. D.C. F.2d 
Witherspoon v. Illinois, 391 U.S. 510 


* Cases principally relied upon. 


ISSUES PRESENTED FOP REVIEW 

1. The issue is whether or not an indictment for 
first degree murder should have been dismissed where it 
appeared that there was insufficient evidence before a grand 
jury to support a first degree murder indictment and that 2 
jury was selected which excluded certain jurors for cause on 
the issue of capital punishment. Also whether the Court 
should have permitted the prosecutor to correct an error in 
the indictment. 

2. The issue is whether or not the evidence as to 
insanity was such that the Government failed to meet its 
burden and that a verdict of not guilty by reason of insanity 
should have been granted as a matter of law. 


3. The issue is whether or not the trial Court com- 


mitted reversal error in instructing the jury on the offenses 


of second degree murder and manslaughter, specifically on 


the elements of malice and provocation and recklessness. 


*This matter is before this Court in the first instance. 


It has not been to this Court previously. 


UNITED STATES COURT CF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,436 | 

| 

SS 

UNITED STATES OF AMERICA 

Vv. ! 

ARTHUR L. MARSHALL, 


Appellant 


REFERENCES TO RULINGS 
Denial of Motion for Mental Examination by the Legal 
Psychiatric Services, April 17, 1969. Penial of oral motion 
to dismiss the indictment. (Tr. 78). Granting of motion for 
judgment of acquittal as to First Degree Murder. (Tr. 254). 
Denial of motion for judgment of acquittal at the close of 
the entire case. (Tr. 484). Denial of renewed motion to dismiss 


the indictment. (Tr. 503). | 


STATEMENT OF TEE CASE 


Appellant, Arthur L. Marshall, was indicted by a Grand 
Jury for the crime of Murder in the First Degree (Title 22- 
2401, D.C. Code.). Appellant was tried before a jury in the 
United States District Court for the District of Columbia 
and convicted of the offense of Second Degree Murder. He was 
sentenced by the Court to a term of imprisonment of from Te-n 
(10) to Thirty (30) years on August 15, 1969 and noted his 
1. 


appeal to this Court on that same date. The case is 
properly before this Court. 

The evidence adduced at the trial on behalf of the 
Government was that on May 21, 1968, arognd the hour of 
1:15 A.M., in front of the Starlight Restaurant, 1419 Irving 
Street, N.W., Washington, D.C. the decedent, Michael H. 
Feathers, met his death as a result of a Single shotgun 
blast to the head. 

It developed through the testimony that one, William D. 
Feathers, Jr., the brother of the decedent met his brother 
Michael Feathers at the Starlight Restaurant after midnight 
on May 21, 1968. Some drinks were consumed and later the 
two brothers stepped outside to talk. (Tr. 93). 

When they got outside, they met the appellant with one 
or two other men. Appellant had met the witness, William 
Feathers one or two weeks previously and that they had a dis- 
cussion concerning William Feather's coat collar. Appellant 
walked to an automobile into which Wélliam Feathers had 
gotten and appellant hit a friend of William Feathers in 
the face. (Tr. 93-94). 

According to William Feathers, when he walked outside 
with his brother, the decedent, Appellant called to William 
Feathers. Some words were spoken and Appellant pulled what 


appeared to be a sawed-off shotgun from underneath his 


shirt. (Tr. 97). William Feathers pulled at decedent's 


arm to escort him back into the restaurant. He turned and 


Ys 


heard the gun go off. (Tr. 99). He turned, saw his brother 
lying on the ground and saw appellant running toward a park- 
ing lot. (Tr. 100). The entire indident took place ina 
time interval of five to ten seconds. (Tr.147). Apparently, 
neither the decedent nor the appellant said anything to each 
other and were total strangers. (Tr. 145). 

The case was called for trial in the posture of a First 
Degree Murder case, During the course of the voir dire, ten 
members of the jury panel stated that they were opposed to 
capital punishment. (Tr. 37-38). The question was then 


asked if any members of the panel had such opposition to 


capital punishment that they would be unable to render a 

fair and impartial verdict as to guilt or innocence. (Tr. 38). 

As a result of the inquiry, six prospective jurors were 

excused for cause. (Tr. 38-45). 
At the beginning of the second day of the trial after 

the impaneling of the jury, it developed that there was a 

mistake in the indictment in that the indictment alleged 

that the shooting was done with a pistol and it was the 

position of the Government that the shooting was done with 

a shotgun. (Tr.57). It also developed that counsel for 

the appellant had been supplied with a copy of the Grand 

Jury testimony as well as statements of the witnesses. (Tr.63). 
During the weekend recess between the first and second 

day of the trial, counsel had an Saporcanits to review the 

material supplied and moved the Court to dismiss the indict- 
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ment on the ground that there was no evidence before the 
Grand Jury to support a first degree murder indictment. 
(Tr. 63-78). 

it appeared that six witness appeared before the 
Grand Jury, one of whom was a police officer. The officer 
detailed what his investigation revealed and the arrest of 
the appellant. (Grand Jury transcript 2-6). 

Each of the other five witnesses were summoned to the 
Grand Jury and in substance each was asked whether he or she 
had given a statement and whether they wanted to add or sub- 
tract to it. The statements were read to the Grand Jury 
but not transcribed. (G.J. Tr. 6-19). 

The statements of the witness, John B. Panzone, William 
Feathers, Jr., Joseph Sciandra, Gloria Sheffield and Russell 
Bryant, supplied to defense counsel were detailed during the 
course of the argument on the motion. (Tr. 63-78). It was 
contended that nothing in the statements nor in the Grand 
Jury testimony supported the return of a First Degree 
Murder indictment, that the indictment was invalid and 
should be dismissed. The prejudice cited was that certain 
members of the prospective jury panel were excused for 
cause when they would otherwise have been entitled to 
sit. (Tr. 78). 

The Trial Judge denied the motion and allowed the case to 
proceed. (Tr. 78-79). It is significant that at the con- 


clusion of the Government's case the Court granted a motion 
4. 


for judgment of acquittal on the First Degree M urder charge. 
(Tr.254). This action was not opposed by the Government. 
The appellant asserted the defense of insanity. His de- 


fense consisted of the testimony of his sister who related 


the facts of appellant's past life from childhood to manhood, 
narrating that after the death of appellant's mother, appell- 
ant lived in foster homes and with members of his family. He 
also was in a special school. Finally, after the death of 
appellant's brother by suicide, appellant began to drink 


heavily and to use marijuana and other drugs. This condition 


pertained between March 3, and the day of the shooting. 
| 


(Tr. 255-365). 

The second and final witness for apHellant was Dr. 
Elliott Blum, a psychologist at the John Howard Pavillion of 
Saint Elizabeths Hospital. Dr. Blum testified that he had 
conducted an examination of appellant during his commitment 
to Saint Elizabeths Hospital, in connection with this case, 
and participated in a medical staff conference where it was 
the unanimous opinion of the staff that dppellant suffers 
from a personality disorder - schizoid personalty. (Tr.376-B). 
Dr. Blum also testirfied that a result of intelligence 
tests, appellant has an I.Q.of 70 which placed him tn the 
mental defective range. (Tr. 375). Dr. Blum also related 


to the jury at considerable length how, in his opinion, the 


mental illness related to the offense charged. (Tr. 383-429). 
S. 


At the conclusion of Dr. Blum's testimony, the appell- 
ant rested his case. (Tr. 430-431). 

In rebuttal, the Government called [r. Nicola Kunev to 
the stand. Qualifying as an expert in psychiatry and as a 
member of the staff of St. Flizabeths “ospital, Dr. Kunev 
testified that it was the unanimous opinion of the members 
of the staff conference that appellant was suffering from a 
mental illness - schizoid personality with inadequate features. 
(Tr. 438). However, Dr. Kunev testified that there was no 
relationship between the mental illness and the offense 
in his opinion. (Tr. 441). 

The second witness in rebuttal was Dr. Mavris Platkin 
of the staff of St. Elizabeths Hospital. Dr. Platkin also 
testified that it was his opinion and the opinion of other 
members of the staff that appellant was suffering from a 
mental illness - schizoid personality with inadequate 
features. (Tr. 467). However, Dr. Platkin testified that 
he did not feel that there was a significant relationship 
between the illness and the offense. (Tr. 474-475). Dr. 
Platkin also testified that appellant had borderline in- 
telligence having an intelligence quotient of 70 which was 
20 points below normal. (Tr. 474-475). 

At the conclusion of the entire case, appellant moved 


for a judgment of acquittal on the ground of insanity, which 


motion was denied by the Court. (Tr. 482-484). Also the 


motion to dismiss the indictment was renewed and denied. 


(Tr. 484). 6. 


Follwwing the Court's instructions to! the jury the 


appeliant was convicted of second degree murder. 


ARGUMENT 


Appellant contends that the trial court erred in denying 
his motion to dismiss the indictment where it appeared from 
a reading of the Grand Jury minutes and the statements of the 


witnesses who testified before the Grand Jury that there 
| 


was presented no evidence of premeditation and deliberation 
| 
to support a first degree murder indictment. Prejudice was 
shown by the fact that certain jurors were challanged for 
| 


cause on the issue of capital punishment 


The Supreme Court of the United States in Costello v. 


United States, 350 U.S. 559, held that an indictment may not 
be dismissed because it was based on hearsay evidence. The 
Court, it is true, also forbid attack upon an indictment on 
the ground that it was based on inadequate or incompetent 
evidence. However, this appears to be dictum. 

The ruling in Costello, supra, was followed in Lawn v. 
United States, 355 U.S. 339, and in United States v. Blue, 
384 U.S. 251. | 

As was pointed out in United States vi Blue, supra, if 
tainted evidence had been presented to a Grand Jury, the 
remedy would be suppression of the evidence at trial. 384 
U.S. at page 255. : 


However, appellant distinguishes the three above-cited 
cases on the ground that we are not concerned with illegal 
or hearsay evidence before a Grand Jury. “hat we are con- 
cerned with in this case is that the issue of capital punish= 
ment was injected into the voir dire and thet certain jurors 
were excused for cause pursuant to Witherspoon v. Illinois, 
391 U.S. 510. 

The result of appellant's trial was that it was not a 
capital case. In fact, at the conclusion of the Government's 
case in chief, a motion for judgment of acauittal was granted 
as to the first degree murder charge and that the motion 
was unopposed by the Government. Nothing was added to the 
Government's case at trial that was before the Grand Jury 
to support a first degree murder indictment in appellant's 
view. 


It is interesting to note the concurring opinion of 


Justice Burton in Costello, supra, where he said in 350 


U.S. at page 364. 


oe - I assume that this Court would not 

_ preclude an examination of grand jury action 

| to ascertain the existence of bias or pre- 

' Judice in an indictment. Likewise, it seems 
to me that if it is shown that the grand 
jury had befofe it no substantial or 

| retionally persuasive evidence upon which 
to base its indictment, that indictment 
should be quashed. To hold a person to 

| answer to such an empty indictment for a 

| capital or otherwise infamous federal crime 
robs the Fifth Amendment of much of its 
protective value to the private citizen." 


8, 


In Brady v. United States, 24 F.2d 405, it was held 
| 
that an indictment would be quashed if there was no evidence 
| 
whatever or no competent evidence of the offense charged 
presented to the Grand Jury. | 
In Costello v. United States, 221 F.2d 668, at page 677 
the Second Circuit said: 
",  . We would be the first to agree that 
if it appeared that no evidence had been of- 
fered that rationally established the facts, 
the indictment ought to be quashed; because 
then the grand jury would have in substance 
abdicated." 
It could be argued that no prejudice innured to the 
appellant in this case because in fact, the verdict that 
was returned in this case was second degree murder and the 


issue of capital punishment melted away. 
| 
| 


In Bumper v. North Carolina, 391 U.S. 543, the Suprme 
Court found no prejudice where jurors may; have been improperly 


challanged for cause in a first degree murder case the jury 


that was selected recommending life instead of imposing 
death. However, the Bumper case did not involve the auestion 
as to whether the case was properly first degree initially.' 

It is the position of appellant that in view of the author? 
ities cited above, the indictment for first degree murder was 
invalid under the Fifth Amendment in that there was no 
substantial or rationally persuasive evidence upon which to 
base its (the grand jury"s) indictment. Secondly, this 
being so, certain jurors were excused for cause who otherwise 
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would have teed entitled to sit and be selected 2s petit 
jurors in the case. 

A further ground for dismissal of the indictment was 
the fact that the grand jury charged that the offense was 
committed by the use of a “pistol” wherein fact the offense 
was committed by means of a "shotgun." 

In effect, the Court permitted the indictment to be 
amended wherein the word “shotgun” was substituted for 
‘pistol.’ when this error was pointed out by the Government. 

In the base of Carney V- United States, 163 F.2d 784, 
the Court ordered the wording of an indictment to be amended 
wherein the ‘indictment alleged the forging and counterfeiting 
of "K-14h" gasoline ration coupons to read "A-14h” gasoline 
ration coupons. 


The Ninth Circuit held on page 788 of the opinion that 


this was error of the most serious kind and that “no authority 


exists to amend any part of the body of an indictment without 
reassembling the grand jury and to do so ousts the Court of 
its power to proceed." 

The Circuit Court yelied on the Supreme Court case of 
Ex Parte Bain, 121 U.S. 1, for the proposition that after 
an indictment was changed it was no longer the indictment of 
the grand jury who presented it. 

Th effect. permitting the prosecution to announce that 
there was an error in the indictment as to the weapon used 
to Commit the OFFense wes an gmendment to the indictment and 
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that under the case authorities cited above, this was not 
permissible. : 

It should be noted that all of the natters set forth 
above were noted prior to any evidence being presented in 
the case and that the motion to dismiss the indictment on 
the two grounds set forth above should have been granted. 


Insanity 


| 
The appellant, in this case, relied on the defense of 
insanity. In support of this defense, appellant offered the 
lay testiriony of his sister, Mrs. Dolly Moser, who related 


| 
details as to the appellant's life from the death of his 


| 
mother up to a few hours before the shooting. Her story 


was one where appellant was shifted from "pillar to post" 


so to speak - a drifting, aimless person, who took to drink 
and drugs in excess after the suicide of his brother in March 
of 1968. | 
The testimony of Dr. Blum, the psycholosist= related 
the type of mental illness the appellant suffered from and 
the fact that it related to the crime for which appellant 
was convicted. Further, it was adduced that appellant pos- 


sessed bomderline intelligence. 


| 
The testimony of Dr.Kunev and Dr. Platkin, called by 


the Governmant in rebuttal was that indeed appellant suffered 
from a mental illness - schizoid personality with inadequate 


features. The expert testimony at the trial was unanimous 


i?: | 


in the diagnosis. Appellant was a mentally ill person at 
the time of the commission of the act and had been mentally 
ill for some time. 

The experts disagreed as to the relationship between 
the mental illness and the alleged criminal act. 

Appellant is aware of the opinions of this Court that 
there is reluctance to require a not guilty verdict by reason 
of insanity. Adams v. United States, __U.S. App. D. C. cated 
413 F2d. 411. As this Court pointed out in Adams, supra. at 
413 F.2d page 416: 


". . _.We have upon occasion refused to find 
that the Government has not borne its burden 
when evidence of mental illness was uncontra- 
dicted. In cases where the expert testimony 
revealed a substantial conflict of opinion, 
we have been even more loath to reverse a 
conviction on the grounds that the evidence 
was insufficient to refute a properly raised 
insanity defense. We have emphasized time 
and again that ‘in view of the complicated 
mature of the decision to be made - inter- 
twinning moral, legal, and medical judgments_' 
the insanity defense is peculiarly apt for 
resolution by the jury. As part of its task, 
"The jury is free to believe any reasonable 
‘estimate' even though different or contrary 
views may also be reasonable: '" 


However, there are cases in this jurisdiction where the 
Court felt that the state of the evidence was such that a*: 


verdict of not guikty by reason of insanity was required. 


Frigillana v. United States, 113 U.S. App. D.C. 328, 307 F.2d 


665; Isaac v. United States, 109 U.S. App. D.C. 34, 284 F.2d 
168. Note, Douglas v. United States, 99 U.S. App. D.C. 232, 
239 F.2d 52. 
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Appellant submits that this is such alcase. The evidence 
was uncontradicted that appellant suffered | from a mental ill- 
ness. The dynamics of that illness were fully detailed. 
The circumstances of the offense were bizarre in themselves. 
The circumstances of the deceased being killed for no ap- 
parent reason, by means of his having bis head literally 
blown off by means of a shotgun, coupled with the detailed 
history of appellant's life and the mental |i2iness which 
had progressed from childkood. : 

On the basis of the facts surrounding the killing and 
the detailed evidence regarding appellant's past history 
and mental illness, it is submitted that the Government 
failed to meet their burden of proving beyond a reasonable 
doubt that the offense was not the product of mental illness. 

It is submitted that the opinion of Dr. Kunev that he 
found no relationship between the illness and the crime and 
Dr. Platkin's opinion that he found no significant relation- 
ship although agreeing that appellant had a mental illness 
did not carry the Government's burden. On the basis of all 
of the evidence in the case, it is submitted that the jury 
was permitted to speculate on the question of productivity 
when in appellant's opinion, the evidence militated against 
it to such a degree that a verdict of not guilty by reason 


of insanity was required as a matter of law. 


13. 


5. The Instructions to the Jury 

During the course of the Court's instructions to the 
jury, the Court, in explaining to the jurv the definitiion 
of malice stated as follows: 

"In determining whether a wrongful act is 
done with malice you may infer that a person 
intends the natural and probable conseauences 
of acts knowingly done or knowingly omitted.” 
(Tr. 552). 

This instruction was objected to by ccunsel before the 
case was finally submitted to the jury, but was not corrected. 
(Tr.559-S61). 

This instruction was essentially the kind of instruction 
that was cited as error in the case Of Green v. United States 
__U.S. App. D.C.____, 405 F.2d 1368. The definition of malice 
cited above as error was at odds with that portion of the 
instruction which includes an element of wilfulness or that 


an intentionally done act is without legal justification or 


excuse. 


As the Court pointed out in Green, supra, ". . . 


manslaughter may be and often is the intentional commission 
of a wrongful act." 

In view of the evidence in this-case apvellant submits 
that the uncorrected instruction set forth above requires 
reversal. 

Further, appellant contends that the Court erred in 
its instruction on the offense of manslaughter. 
In discussion prior to jury instruction, the Court 
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> 


in line with United States v. Dixon, U.S. App. D.C.__, 


F.2d » Stated that it would give a manslaughter in- 
struction considering the element of "excessive response." 
due to the evidence of mental condition. (Tr. 501). 


However, when the Court instructed the jury, the Court 


failed to deal with the excessive response element and only 
followed the Dixon case by using the word "recklessness" 


without more. (Tr. 553-554). 


The manslaughter instruction was objected to prior to 
the jury taking the case, but the Court aia not correct any 
portion of it. (Tr. 560). 

On the whole, appellant submits that the jury was not 
properly instructed both as to second degree murder and man- 

| 


slaughter and that a new trial is required. 


CONCLUSION 


| 
In consideration of the premises herein, appellant moves 


that his conviction be reversed, the indictment ordered dis- 


missed and a new trial. 


| 
WILLIAM J. GARBER 
' Attorney for Appellant 
412 Fifth Street, N.¥. 
Washington, D.C. 20001 


Of Counsel: 


IRVING M. LEVINE 
2026 Eye Street, N.W. 
Washington, D.C. 20006 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are pre- 
sented: 


I. Whether appellant was prejudiced by the trial 
court’s striking for cause of prospective jurors who not 
only stated that they did not believe in capital punish- 
ment but also stated they could not render a fair and 
impartial verdict because of these scruples? 

II. Whether the trial court properly denied a motion 
for judgment of acquittal by reason of insanity where the 
psychiatric testimony uniformly indicated no causal re- 
lationship between appellant’s mental illness and the of- 
fense? 

III. Whether the trial court’s use of the traditional in- 
struction on malice constitutes reversible error? 

IV. Whether the trial court’s omission of an instruc- 
tion on “excessive response” from the general manslaugh- 
ter instruction was reversible error when there was no 


defense of self-defense imposed? 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,486 


UNITED STATES OF AMERICA, APPELLEE 


Vv. 


ARTHUR L. MARSHALL, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On August 5, 1968, appellant was indicted for first de- 
gree murder, in violation of 22 D.C. Code § 2401, stem- 
ming from the shotgun slaying of one Michael Feathers. 
On June 26, 1969, appellant came to trial before a jury 
with the Honorable June L. Green presiding. After a 
motion for judgment of acquittal was granted as to first- 
degree murder, the jury returned a verdict of guilty of 
second-degree murder. On August 15, 1969, appellant was 
sentenced to a term of imprisonment of ten to thirty 
years. This appeal followed. 


(1) 


2 


The Shooting 


On May 21, 1968, at about 1:15 a.m., two brothers, 
William and Michael Feathers, were having a few drinks 
with some friends in the Starlight Restaurant at 1419 
Irving Street, N.W. (Tr. 87-93). William and Michael 
had stepped outside of the bar and were conversing when 
appellant approached them and stated, “Come here” (Tr. 
96). They turned and William Feathers recognized ap- 
pellant as the man with whom he had previously had an 
altercation; some two weeks earlier appellant and William 
Feathers had had some words, and appellant had struck 
Williams Feathers’ companion in the face (Tr. 93-95). 
Michael Feathers, the decedent, had never seen appellant 
prior to the early morning of May 21. 

As appellant stood some six feet from the Feathers 
brothers, he again demanded, “Come here, boy” (Tr. 96), 
and this time produced a sawed-off shotgun from under- 
neath his shirt (Tr. 97) and pointed it at Michael (Tr. 
100). At the sight of the gun William Feathers imme- 
diately touched his brother’s arm, saying that he did 
not want to have anything to do with a gun (Tr. 97). 
William Feathers then turned and started back in the 
door of the bar when he heard a loud blast (Tr. 99). He 
whirled around and saw his brother Michael lying on the 
ground and appellant running away (Tr. 100). 

John Panzone, the doorman at the bar, was just walk- 
ing out the door of the bar when he heard the explosion 
and “saw the deceased’s head just completely leave from 
above his shoulders (Tr. 153).” Panzone observed that 
just prior to the shooting the deceased’s hands were by 
his side and that he was not moving toward appellant, 
nor was the deceased armed in any way (Tr. 158). Pan- 
zone recognized the assailant as appellant, a man who 
“had been in trouble in the Starlight before” (Tr. 154). 

A policeman who had been in the bar was immediately 
summoned, and a lookout was broadcast for appellant 
(Tr. 173). Within minutes a police cruiser picked up ap- 
pellant, who was running and trying to hail a cab (Tr. 
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195-196). Appellant was immediately transported back 
to the scene of the shooting, where he was identified by 
Panzone (Tr. 173-174). Investigating police officers dis- 
covered the sawed-off shotgun nearby with an expended 
twelve guage shell still in the chamber (Tr. 209-212). 


The Trial 


Prior to the impaneling of the jury the trial court ex- 
plained on voir dire that capital punishment was a possi- 
bility should appellant be found guilty of first-degree mur- 
der. The court then asked all those who were opposed to 
capital punishment to identify themselves (Tr. 37). Ten 
persons indicated they were so opposed (Tr. 37-38). 
Counsel for appellant then explained the possibility of 
capital punishment to these ten persons and inquired of 
them whether there were “any members of this panel 
whose opposition to capital punishment is such that they 
would be unable to render a fair and impartial verdict 
as to guilt or innocence of first-degree murder” (Tr. 38). 
Six of the ten persons then indicated they could not reach 
a decision on appellant’s guilt or innocence because of 
their scruples about capital punishment. These six per- 
sons were struck by the trial court for cause. (Tr. 38- 
42). The remaining four persons who had voiced their 
opposition to capital punishment remained on the panel. 

After the jury was sworn, the prosecutor brought to 
the court’s attention the fact that although the indict- 
ment indicated the murder weapon was a pistol, it was 
actually a shotgun. The prosecutor then asked to be al- 
lowed to proceed on the grounds that all the evidence 
would show the weapon was a shotgun and that the de- 
fect in the indictment was not prejudicial. Appellant ob- 
jected to this and in addition moved to dismiss the in- 
dictment on the ground that the grand jury testimony 
did not reveal any evidence of premeditation to support 
a first-degree murder indictment. The motion to dismiss 
was denied by the trial court, and the prosecution was 
allowed to proceed. (Tr. 57-74). 
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The principal witnesses called by the Government were 
William Feathers, the decedent’s brother, and John Pan- 
zone. They both described the events surrounding the 
shooting (Tr. 87-147, 150-168) and identified appellant 
as the murderer (Tr. 95, 155). The arresting officer, 
James Keifline, related his capture of appellant (Tr. 195- 
198). An investigating officer, Cecil Kirk, told of finding 
the shotgun and turning it over to the Federal Bureau of 
Investigation (Tr. 201-213). Agent Francis Silas, a ser- 
ologist with the FBI, testified that blood spatterings found 
on appellant’s clothes were of the same type as that taken 
from the decedent’s body (Tr. 223-228). Agent Frederick 
Smith, a specialist in firearms identification with the 
FBI, testified that the shotgun shell turned over to him 
had been fired by the sawed-off shotgun in question (Tr. 
228). The Government then rested its case, and a motion 
for a judgment of acquittal was granted as to the first- 
degree murder count (Tr. 240-254), the court ruling in 
effect that the case could be submitted to the jury on the 
lesser included charge of second-degree murder. 

Appellant offered no defense on the merits but presented 
the defense of insanity, in support of which he called 
two witnesses. The first was Dolly Moser, appellant’s 
sister, who related appellant’s background and recounted 
appellant’s unstable life in moving from one foster home 
to another and his frequent use of alcohol and drugs. The 
second and final defense witness was Dr. Elliott R. Blum, 
a psychologist from Saint Elizabeths Hospital. He de- 
scribed appellant as a borderline mental defective with 
an intelligence quotient of 70 who was suffering from a 
schizoid personality disorder (Tr. 375-376B). Appellant 
was well oriented, however, and was not psychotic (Tr. 
400). As to the issue of productivity, Dr. Blum was of 
the opinion that the offense was “highly consistent” with 
appellant’s mental illness (Tr. 394). Appellant declined 
to take the stand, and the defense then rested its case 
(Tr. 480). 

In rebuttal the Government called two psychiatrists 
from Saint Elizabeths Hospital. Dr. Nicola Kunev and 
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Dr. Mauris Platkin both gave similar testimony. Their 
conclusion, reached during a staff conference, was the 
unanimous opinion of the three psychiatrists participat- 
ing (Tr. 441). Appellant was diagnosed as suffering 
from a mental illness, a schizoid personality disorder (Tr. 
438, 467). There was, however, in the opinion of all of 
the psychiatrists no relationship between the mental ill- 
ness and the offense (Tr. 441, 470).* 

At the conclusion of all the testimony a motion for 
judgment of acquittal was denied, and a discussion about 
proposed instructions took place. The defense asked for 
an instruction on manslaughter (Tr. 484-485), which the 
court agreed to give along with the second-degree mur- 
der instruction (Tr. 501). At the conclusion of the charge 
appellant objected to a portion of the second-degree mur- 
der instruction (Tr. 559-561). The case was then sub- 
mitted to the jury and a guilty verdict as to second- 
degree murder was accordingly returned (Tr. 576). 


ARGUMENT 


I. Appellant suffered no prejudice as a result of the trial 
court’s failure to dismiss the first-degree murder 
indictment. 


Appellant contends that the trial court erred in deny- 
ing his motion to dismiss the indictment for first-degree 
murder on the grounds that there was no evidence of 
premeditation and deliberation presented to the grand 
jury. It is the general rule that an indictment is presum- 


2 Although not called as a witness during the trial, Dr. Albert 
Marland on motion of the defense had been appointed by the court 
to make an independent psychiatric examination of appellant. His 
conclusions were similar to those of the staff psychiatrists from 
Saint Elizabeths Hospital: 

I see no special schizophrenic mechanisms; and am disin- 
clined to accept all psychologic tests on their face value .... 
Despite his defects, I believe that he can adequately assist 
counsel at trial; and do not believe that his activities, now, 
or at the time of the alleged crime, are the product of mental 
disease or defect. Letter of April 8, 1969 (emphasis added). 
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tively valid. As the Supreme Court noted in Lawn v. 
United States, 355 U.S. 389, 349 (1958) : 


An indictment returned by a legally constituted 
nonbiased grand jury, like an information drawn by 
a prosecutor, if valid on its face, is enough to call 
for a trial of the charge on the merits and satisfies 
the requirements of the Fifth Amendment. 


The policy behind this ruling by the Supreme Court was 
enunciated in an earlier opinion in Costello v. United 
States, 350 U.S. 359, 363 (1956) : 


If indictments were to be held open to challenge 
on the ground that there was inadequate or incom- 
petent evidence before the grand jury, the resulting 
delay would be great indeed. The result of such a 
rule would be that before trial on the merits a de- 
fendant could always insist on a kind of preliminary 
trial to determine the competency and adequacy of 
the evidence before the grand jury. This is not re- 
quired by the Fifth Amendment. 


From this language it can be concluded that an indict- 
ment is not normally open to challenge on the grounds 
that it is not supported by adequate evidence? In any 
event there was testimony before the grand jury that 
appellant was carrying the murder weapon concealed on 
his person prior to the shooting; that appellant had been 
involved in an altercation with the decedent’s brother 
some two weeks prior to the shooting (Statement of Wil- 


2 Appellant acknowledges the meaning of Costello but insists 
that the language is merely dictum. It is clear, however, that the 
Supreme Court places greater reliance upon Costello than does 
appellant. See Lawn v. United States, supra, $55 U.S. at 349. 
In addition, at least five Courts of Appeals including this one 
consider themselves bound by this language in Costello. Coppedge 
v. United States, 114 U.S. App. D.C. 79, $11 F.2d 128 (1962) ; 
United States v. Rundle, 883 F.2d 421, 424 (Sd Cir. 1967), cert. 
denied, 398 U.S. 963 (1968) ; United States v. DiFronzo, 345 F.2d 
888, 886 (7th Cir.), cert. denied, 884 U.S. 982 (1965); United 
States v. Romano, 880 F.2d 566, 571 (2d Cir’ 1964), aff'd, $82 U.S. 
186 (1965) ; United States v. James, 290 F.2d 866, 870 (5th Cir.), 
cert. denied, $368 U.S. 884 (1961). 
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liam Feathers presented to grand jury, see Tr. of 
grand jury proceedings, p. 9); and even testimony from 
one witness that appellant and the decedent himself had 
been in a fight a week or so prior to the shooting. (Tr. 
of grand jury proceeding, pp. 13-14). We think that on 
the basis of this evidence as well as other testimony the 
grand jury’s indictment for first-degree murder was sup- 
ported by evidence from which premeditation and deliber- 
ation could be inferred. 

It is, however, unnecessary to reach the issue of the 
sufficiency of the evidence of first-degree murder before 
the grand jury, for appellant has not been able to dem- 
onstrate any prejudice as a result of the trial court’s 
failure to dismiss the first-degree indictment. In effect a 
dismissal of that count was later accomplished when the 
trial court granted a motion for judgment of acquittal 
as to the first-degree count and submitted the case to the 
jury only on the lesser offenses of second-degree murder 
and manslaughter. It was conceded by counsel for ap- 
pellant at trial that the evidence clearly supported an 
indictment of second-degree murder (Tr. 74). His only 
theory of prejudice is that because of the first-degree 
murder indictment certain jurors were excluded for cause 
who would otherwise have been entitled to sit as jurors. 
Such an allegation of prejudice is insubstantial. 

The six jurors to which appellant refers were excluded 
not because they had scruples against capital punish- 
ment, but rather because they could not render a fair 
verdict in the case because of their scruples. The striking 
of jurors for cause under such circumstances has been 
sanctioned by the Supreme Court in Witherspoon v. Ili- 
nois, 391 U.S. 510 (1968), where the Court was faced 
with an even more extreme situation than in the in- 
stant case. In Witherspoon, the trial court had struck 
over forty jurors merely on the grounds that they were 
opposed to capital punishment without even asking if this 
opposition would preclude them from rendering a fair 
verdict. Yet the court affirmed, stating: 
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We simply cannot conclude, either on the basis of 
the record before us or as a matter of judicial no- 
tice, that the exclusion of jurors opposed to capital 
punishment results in an unrepresentative jury on 
the issue of guilt or substantially increases the risk 
of conviction, 391 U.S. at 517-518. 


In a recent case in this Circuit, this Court relying on 
Witherspoon and Bumper v. North Carolina, 391 U.S. 
543 (1968), approved a jury selection process similar to 
the one used in the instant case. Bailey v. United States, 
132 U.S. App. D.C. 82, 405 F.2d 1352 (1968)* As the 
Second Circuit has said: 


[A] party is entitled to an array of impartial jur- 
ors to which he may direct his peremptory challenges. 
To this a party is entitled as of right. But granted 
this, a party is entitled to no more. Having no legal 
right to a jury which includes those who because of 
scruple or bias he thinks might favor his cause, he 
suffers no prejudice if jurors, even without sufficient 


cause, are excused by the judge. United States v. 
Puff, 211 F.2d 171, 174-175 (2d Cir.), cert. denied, 
847 US. 963 (1954); see Turberville v. United 
States, 112 U.S. App. D.C. 400, 407-410, 303 F.2d 
411, 418-421, cert. denied, 8370 U.S. 946 (1962). 


In the case at bar, even assuming arguendo that the 
trial court erred in striking some jurors from the panel, 
appellant is not thereby entitled to reversal so long as 
the jurors who actually heard his case were impartial and 
unbiased. 

Appellant has anticipated the argument that he was 
not prejudiced in any way by the exclusion of certain 
jurors (Brief for appellant, p. 9). He therefore attempts 
to distinguish Bumper on the grounds that the Supreme 
Court was not faced with the question of whether or not 
the case was properly first-degree murder initially. This 
is a distinction without meaning. This Court considered 


5Cf. Long v. United States, 124 U.S. App. D.C. 14, 360 F.2d 
829 (1966). 
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an even more aggravated case in Howard v. United 
States, 128 U.S. App. D.C. 336, 389 F.2d 287 (1967), in 
which it was argued that the trial court had improperly 
allowed the jury to consider a first-degree murder count 
despite the lack of evidence of premeditation and deliber- 
ation. The jury in Howard had returned a verdict of 
guilty of second-degree murder, and this Court pointed 
out that “[e]ven if erroneous, the submission of first- 
degree murder, when the jury returned a verdict in the 
second degree, was harmless.” 128 U.S. App. D.C. at 342, 
389 F.2d at 293. If the claimed prejudice in Howard was 
dissipated by the verdict, how much less harm inured to 
appellant in the instant case where the trial judge reduced 
the first-degree charge to one of second degree before the 
jury even considered the possible verdict? We think it is 
clear that appellant suffered no prejudice whatsoever, 
either as a result of certain jurors having been struck 
for cause, or in the trial court’s refusal to dismiss the 
indictment.* 


Il. The trial court properly denied a motion for a 
judgment of acquittal by reason of insanity. 


(Tr. 394, 441, 470) 


Appellant also contends that the trial court committed 
reversible error in denying a motion for judgment of ac- 
quittal by reason of insanity. In support of this conten- 


+ Appellant urges an alternative ground for dismissal in that the 
indictment charged the murder weapon was a pistol whereas the 
evidence showed it to be a sawed-off shotgun. This variance was 
brought to the court’s attention by the prosecutor prior to the 
taking of any testimony and was explained as a clerical error (Tr. 
57-58). The prosecutor also explained to the court that the defense 
had been put on notice through pre-trial discovery that the murder 
weapon was a shotgun (Tr. 58). The Government then asked to be 
allowed to proceed not by amending the indictment but by arguing 
to the jury that the clerical error had been made. The trial court 
agreed to this procedure (Tr. 79). We respectfully submit that 
appellant has not even suggested any prejudice resulting from 
this variance, and accordingly it did not constitute a basis for dis- 
missal of the indictment. See Jackson v. United States, 123 U.S. 
App. D.C. 276, 359 F.2d 260, cert. denied, 385 U.S. 877 (1966). 
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tion he argues that “[t]he experts disagreed as to the re- 
lationship between the mental illness and the alleged 
criminal act” (Brief for appellant, p. 12). The record 
reveals, however, that the only disagreement between the 
experts involved a psychologist on the one hand and four 
psychiatrists on the other. All of the experts agreed that 
appellant suffered from a mental illness, specifically, a 
schizoid personality disorder. Yet the only expert who 
felt there was a causal relationship between this mental 
illness and the crime alleged was the psychologist, Dr. 
Blum. Even Dr. Blum’s testimony about productivity 
was somewhat equivocal in that he found the offense 
“highly consistent” with appellant’s mental illness (Tr. 
394). On the other hand, all three of the staff conference 
psychiatrists from St. Elizabeths were of the unanimous 
opinion that there was no relationship between the men- 
tal illness and the offense* (Tr. 441, 470). 

Consideration of the issue presented should commence 
with the settled proposition that this Court “has always 
been reluctant to order . . . judgments of acquittal [in 
insanity cases].”” Washington v. United States 129 U.S. 
App. D.C. 29, 30, 390 F.2d 444, 445 (1967). This Court 
has recently emphasized that “in view of the complicated 
nature of the decision to be made—intertwining moral, 
legal, and medical judgments—the insanity defense is 
peculiarly apt for resolution by the jury.” Adams v. 
United States, —— U.S. App. D.C. ——, 413 F.2d 411 
(1969). Moreover, this Court “has been chary of di- 
rected verdits of not guilty by reason of insanity, even 
where expert testimony is uncontradicted.” King v. 
United States, 125 U.S. App. D.C. 318, 322 F.2d 388, 387 
(1967) (emphasis added). In a case where there is a 
substantial conflict of opinion in the expert testimony, 
this Court has been even “more loath to reverse a convic- 
tion on the grounds that the evidence was insufficient to 
refute a properly raised insanity defense.” Adams v. 


5In addition the opinion of the independent psychiatrist, Dr. 
Albert Marland, who did not testify, was that there was no pro- 
ductivity. See footnote 1, supra. 
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United States, supra, 413 F.2d at 416. Suffice it to say 
that if a directed verdict of not guilty by reason of in- 
sanity is not required even where the expert testimony 
of the defense is uncontradicted or where there is a sub- 
stantial conflict of opinion as to productivity, it is all the 
more inappropriate when all the expert medical testi- 
mony, as opposed to the testimony of a single psycholo- 
gist, indicates no productivity. 

Thus, we submit that the evidence in support of the 
insanity defense, bare as it was, “was not sufficient ‘to 
compel a reasonable juror to entertain a reasonable doubt 
concerning the accused’s responsibility’, and hence not 
sufficient to require the judge to direct a verdict of not 
guilty by reason of insanity.” King v. United States, 
supra, 125 U.S. App. D.C. at 322, 372 F.2d at 387, quot- 
ing from McDonald v. United States, 114 U.S. App. D.C. 
120, 128, 312 F.2d 847, 850 (1962) (en banc). 


I. The instructions on malice and manslaughter 
were properly formulated. 


(Tr. 484, 504-505, 551-552, Junior Bar Section of 
D.C. Bar Ass’n, Criminal Jury Instructions for the 
District of Columbia No. 83 (1966) ) 


Appellant’s final contention is that the trial court 
erred in instructing the jury on malice in regard to sec- 
ond-degree murder and in the manslaughter instruction 
in general. In attacking the court’s instruction on malice 
appellant relies solely on Green v. United States, 132 U.S. 
App. D.C. 98, 405 F.2d 1368 (1968). Appellant, how- 
ever, misconstrues this Court’s holding in Green. The 
instruction found erroneous in Green was as follows: 


In determining whether a wrongful act is inten- 
tionally done and, therefore, is done with malice, you 
should again bear in mind that every man is pre- 
sumed to intend the natural and probable conse- 
quences of his own acts. 182 U.S. App. D.C. at 100, 
405 F.2d at 1370. 


The instruction given in the instant case which appellant 
likens unto the offensive language in Green is as follows: 
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In determining whether a wrongful act is done with 
malice you may infer that a person ordinarily * in- 
tends the natural and probable consequences of acts 
knowingly done or knowingly omitted. (Tr. 552). 


The crucial difference between these two instructions 
is at once apparent. The error in the Green instruction 
is that it equates the intentional doing of a wrongful act 
with a finding of malice. Thus this Court in Green was 
prompted to observe that: 


A wrongful act intentionally done is not therefore 
done with malice. Omitted from this definition of 
malice is the element of willfulness . . . or that the 
intentionally done wrongful act was without justifi- 
cation or excuse. 182 U.S. App. D.C. at 100, 405 
F.2d at 1370. 


The instruction complained of in the instant case has no 
such erroneous connotation. Rather, it merely suggests 
to the jury that in making their determination about 
whether a wrongful act is done with malice they may 


make an inference about the defendant’s intentions. 
Clearly the antecedent for the words “wrongful act” in 
the instruction in question is the instruction given earlier 
by the trial judge which reads: 


Malice may also be defined as the condition of mind 
which prompts a person to do a wrongful act will- 
fully, that is, on purpose, to the injury of another, 
or to do intentionally a wrongful act toward another 
without justification or excuse. (Tr. 551)? 


¢ Appellant has omitted the word “ordinarily” from the rendition 
of this instruction found in his brief at p. 14. 


7 For the convenience of the Court the entire instruction on 
malice found at Tr. 551-552 is set out below: 

Malice does not necessarily imply illwill, spite, hatred, or 
hostility by the defendant toward the person killed. 

Malice is a state of mind showing a heart regardless of 
social duty, a mind deliberately bent on mischief, a generally 
depraved, wicked and malicious spirit. 

Malice may also be defined as the condition of mind which 
prompts a person to do a wrongful act willfully, that is, on 
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Thus the instruction in question does not suffer from the 
same shortcomings as that in Green. It neither equates 
the intentional doing of a wrongful act with malice nor 
omits the necessary element of willfulness. 

We hasten to point out that the instruction on malice 
as given in the instant case, including the portion which 
appellant challenges, is lifted verbatim from the standard 
“red book” of jury instructions.’ At least part of this 
instruction on malice from the Junior Bar manual was 
subsequently approved in Sims v. United States, 132 US. 
App. D.C. 111, 114 0.5, 405 F.2d 1381, 1384 n.5 (1968). 
Even more recently in United States v. Bush, —— US. 
App. D.C. ——, —, 416 F.2d 823, 826 (1969), this 
Court was faced with a challenge to the identical instrue- 
tion to that given in the instant case. This Court in 
Bush found no prejudicial error in the giving of the in- 
struction. An additional instruction on malice was sug- 
gested but we note that the trial in the instant case oc- 
curred some six weeks prior to the Court’s opinion in 
Bush and thus the trial court did not have the advantage 
of this suggestion. 

Appellant’s assertion that the trial court’s manslaughter 
instruction is erroneous in light of United States v. 
Dizon, D.C. Cir. No. 22,824 decided March 27, 1969, does 


purpose, to the injury of another, or to do intentionally a 
wrongful act toward another without justification or excuse. 

Malice may be either express or implied. Express malice 
exists where one unlawfully kills another in pursuance of a 
wrongful act or unlawful purpose, without legal excuse. 

Implied malice is such as may be inferred from the circum- 
stances of the killing, as, for example, where the killing is 
caused by the intentional use of fatal force without circum- 
stances serving to mitigate or justify the act, or when an act 
which imports danger to another is done so recklessly or want- 
ed as to manifest depravity of mind and disregard of human 
life. 

In determining whether a wrongful act is done with malice- 
you may infer that a person ordinarily intends the natural 
and probable consequences of acts knowingly done or knowingly 
omitted. (Tr. 551-552). 


8 Junior Bar Section of D.C. Bar Ass’n, Criminal Jury Instruc- 
tions for the District of Columbia No. 83 (1966). 
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not follow. When appellant first requested a man- 
slaughter instruction he did so expressly in reliance on 
the concurring opinion of Judge Leventhal in Dixon (Tr. 
484). This concurring opinion in Dizon emphasizes the 
desirability of a manslaughter instruction based on “reck- 
lessness” in addition to the usual instructions. Counsel 
for appellant argued that because of appellant’s mental 
state at the time of the offense the jury might find he 
acted not with malice but rather in a reckless manner, 
and hence the jury could find him guilty of manslaughter 
instead of murder (Tr. 485). Judge Leventhal’s con- 
curring opinion in Dixon, premised as it was upon 2 
unique set of facts, seems to have little application to the 
instant case. The trial court, nevertheless, in an abund- 
ance of caution, agreed to give appellant’s requested man- 
slaughter instruction which included the term “reckless.” 
The trial court did not state “that it would give a man- 
slaughter instruction considering the element of “exces- 
sive response” as appellant seems to suggest (Brief for 
appellant, p. 15). The Court’s actual words were as 
follows: 


THE COURT: In reading this Dixon case, it 
appears that in Judge Leventhal’s concurring opin- 
ion that manslaughter should be given in this case 
as the lesser-included offense. He said: 


“T concur in the Court’s opinion since I think the 
facts can be stretched to fit the framework of provo- 
cation or excessive response (without malice), the 
traditional mold of manslaughter instructions and 
verdicts in the District of Columbia.” 

The Court feels that in this particular case there 
has been a showing by the medical testimony that 
he may very well—while he didn’t have provoca- 
tion—have had excessive response due to his par- 
ticular condition. And, under the circumstances, the 
Court will give a manslaughter instruction as well 
as second degree. (Tr. 501). 


In this context it is apparent that the trial court used 
the words “excessive response” not in the usual sense, 


15 


but rather as synonymous with the “recklessness” con- 
cept discussed by Judge Leventhal. That this was the 
court’s intention is further evidenced by the following 
colloquy between the prosecutor and the trial judge: 


MR. NUNZIO: Your Honor, under the standard 
instructions—I know you are giving the instruction 
on second degree and also manslaughter—are you 
also incorporating “recklessness” in the man- 
slaughter instruction pursuant to the Dixon case? 
THE COURT: Apparently it is required. . . 


THE COURT: The only thing we are adding is 
the word [“reckless”]. (Tr. 504). 


An instruction based on “excessive response” is relevant 
only in a case involving the defense of self-defense, but 
here there was no evidence of self-defense, as demon- 
strated by the trial court’s query of appellant’s counsel: 


THE COURT: I think there is no question of self- 
defense in the case. 

MR. GARBER [defense counsel]: No, your honor 
(Tr. 505). 


Hence we think it apparent that the error now claimed 
in regard to the instruction of manslaughter is an un- 
warranted afterthought. It is clear that neither did the 
record justify such an instruction nor did the trial court 
intend to give an instruction on “excessive response.” 
It is equally clear that appellant’s reliance on the Dixon 
case for such an instruction was misplaced.? Appellant 
received the benefits of Dixon when the trial court in- 
cluded “recklessness” as a basis for manslaughter. Surely 


® After the court had instructed the jury, appellant’s objection 
to the manslaughter instruction was keyed to Dizon: 
MR. GARBER: Regarding the manslaughter instruction I feel 
that the jury should be told that they should take into consid- 
eration the defendants mental and emotional processes at the 
time to determine whether or not he over-reacted to any actions 
ae part of the deceased and in line with the Dizon case. 
. 560). 
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Dizon did not call for an instruction on “excessive re- 
Sponse” in such circumstances as those in the instant 
case, 
CONCLUSION 


WHEREFORE, appellee respectfully requests that the 
judgment of the trial court be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 
JOHN A. TERRY, 
NicHozas S. Nunzio, 
BROUGHTON M. EARNEST, 
Assistant United States Attorneys. 
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